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university, to perform domestic service for 
the club and to keep the club’s books. The 
domestic services performed by D for the AB 
Club do not constitute employment, and his 
services as the club’s bookkeeper constitute 
employment. D receives a payment at the 
end of each month for all services which he 
performs for the club. During a particular 
month D spends 60 hours in performing do-
mestic service for the club and 40 hours as 
the club’s bookkeeper. None of D’s services 
during the month are deemed to be employ-
ment, since less than one-half of his services 
during the month constitutes employment. 
During another month D spends 35 hours in 
the performance of domestic services and 60 
hours in keeping the club’s books. All of D’s 
services during the month are deemed to be 
employment, since one-half or more of his 
services during the month constitutes em-
ployment. 

(e) For purposes of this section, a 
‘‘pay period’’ is the period (of not more 
than 31 consecutive calendar days) for 
which a payment of remuneration is 
ordinarily made to the employee by the 
employer. Thus, if the periods for 
which payments of remuneration are 
made to the employee by the employer 
are of uniform duration, each such pe-
riod constitutes a ‘‘pay period’’. If, 
however, the periods occasionally vary 
in duration, the ‘‘pay period’’ is the pe-
riod for which a payment of remunera-
tion is ordinarily made to the em-
ployee by the employer, even though 
that period does not coincide with the 
actual period for which a particular 
payment of remuneration is made. For 
example, if an employer ordinarily 
pays a particular employee for each 
calendar week at the end of the week, 
but the employee receives a payment 
in the middle of the week for the por-
tion of the week already elapsed and 
receives the remainder at the end of 
the week, the ‘‘pay period’’ is still the 
calendar week; or if, instead, that em-
ployee is sent on a trip by such em-
ployer and receives at the end of the 
third week a single remuneration pay-
ment for three weeks’ services, the 
‘‘pay period’’ is still the calendar week. 

(f) If there is only one period (and 
such period does not exceed 31 consecu-
tive calendar days) for which a pay-
ment of remuneration is made to the 
employee by the employer, such period 
is deemed to be a ‘‘pay period’’ for pur-
poses of this section. 

(g) The rules set forth in this section 
do not apply (1) with respect to any 
services performed by the employee for 
the employer if the periods for which 
such employer makes payments of re-
muneration to the employee vary to 
the extent that there is no period ‘‘for 
which a payment of remuneration is 
ordinarily made to the employee’’, or 
(2) with respect to any services per-
formed by the employee for the em-
ployer if the period for which a pay-
ment of remuneration is ordinarily 
made to the employee by such em-
ployer exceeds 31 consecutive calendar 
days, or (3) with respect to any service 
performed by the employee for the em-
ployer during a pay period if any of 
such service is excepted by section 
3121(b)(9) (see § 31.3121(b)(9)–1). 

(h) If during any period for which a 
person makes a payment of remunera-
tion to an employee only a portion of 
the employee’s services constitutes 
employment, but the rules prescribed 
in this section are not applicable, the 
taxes attach with respect to such serv-
ices as constitute employment as de-
fined in section 3121(b). 

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as 
amended by T.D. 6744, 29 FR 8313, July 2, 
1964] 

§ 31.3121(d)–1 Who are employees. 
(a) In general. (1) Whether an indi-

vidual is an employee with respect to 
services performed after 1954 is deter-
mined in accordance with section 
3121(d) and (o) and section 3506. This 
section of the regulations applies with 
respect only to services performed 
after 1954. Whether an individual is an 
employee with respect to services per-
formed after 1936 and before 1940 shall 
be determined in accordance with the 
applicable provisions of law and of 26 
CFR (1939) Part 401 (Regulations 91). 
Whether an individual is an employee 
with respect to services performed 
after 1939 and before 1951 shall be deter-
mined in accordance with the applica-
ble provisions of law and of 26 CFR 
(1939) Part 402 (Regulations 106). 
Whether an individual is an employee 
with respect to services performed 
after 1950 and before 1955 shall be deter-
mined in accordance with the applica-
ble provisions of law and of 26 CFR 
(1939) Part 408 (Regulations 128). 
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(2) Section 3121(d) contains three sep-
arate and independent tests for deter-
mining who are employees. Paragraphs 
(b), (c), and (d) of this section relate to 
the respective tests. Paragraph (b) re-
lates to the test for determining 
whether an officer of a corporation is 
an employee of the corporation. Para-
graph (c) relates to the test for deter-
mining whether an individual is an em-
ployee under the usual common law 
rules. Paragraph (d) relates to the test 
for determining which individuals in 
certain occupational groups who are 
not employees under the usual common 
law rules are included as employees. If 
an individual is an employee under any 
one of the tests, he is to be considered 
an employee for purposes of the regula-
tions in this subpart whether or not he 
is an employee under any of the other 
tests. 

(3) If the relationship of employer 
and employee exists, the designation or 
description of the relationship by the 
parties as anything other than that of 
employer and employee is immaterial. 
Thus, if such relationship exists, it is 
of no consequence that the employee is 
designated as a partner, coadventurer, 
agent, independent contractor, or the 
like. 

(4) All classes or grades of employees 
are included within the relationship of 
employer and employee. Thus, super-
intendents, managers, and other super-
visory personnel are employees. 

(5) Although an individual may be an 
employee under this section, his serv-
ices may be of such a nature, or per-
formed under such circumstances, as 
not to constitute employment (see 
§ 31.3121(b)–3). 

(b) Corporate officers. Generally, an 
officer of a corporation is an employee 
of the corporation. However, an officer 
of a corporation who as such does not 
perform any services or performs only 
minor services and who neither re-
ceives nor is entitled to receive, di-
rectly or indirectly, any remuneration 
is considered not to be an employee of 
the corporation. A director of a cor-
poration in his capacity as such is not 
an employee of the corporation. 

(c) Common law employees. (1) Every 
individual is an employee if under the 
usual common law rules the relation-
ship between him and the person for 

whom he performs services is the legal 
relationship of employer and employee. 

(2) Generally such relationship exists 
when the person for whom services are 
performed has the right to control and 
direct the individual who performs the 
services, not only as to the result to be 
accomplished by the work but also as 
to the details and means by which that 
result is accomplished. That is, an em-
ployee is subject to the will and con-
trol of the employer not only as to 
what shall be done but how it shall be 
done. In this connection, it is not nec-
essary that the employer actually di-
rect or control the manner in which 
the services are performed; it is suffi-
cient if he has the right to do so. The 
right to discharge is also an important 
factor indicating that the person pos-
sessing that right is an employer. 
Other factors characteristic of an em-
ployer, but not necessarily present in 
every case, are the furnishing of tools 
and the furnishing of a place to work, 
to the individual who performs the 
services. In general, if an individual is 
subject to the control or direction of 
another merely as to the result to be 
accomplished by the work and not as 
to the means and methods for accom-
plishing the result, he is an inde-
pendent contractor. An individual per-
forming services as an independent 
contractor is not as to such services an 
employee under the usual common law 
rules. Individuals such as physicians, 
lawyers, dentists, veterinarians, con-
struction contractors, public stenog-
raphers, and auctioneers, engaged in 
the pursuit of an independent trade, 
business, or profession, in which they 
offer their services to the public, are 
independent contractors and not em-
ployees. 

(3) Whether the relationship of em-
ployer and employee exists under the 
usual common law rules will in doubt-
ful cases be determined upon an exam-
ination of the particular facts of each 
case. 

(d) Special classes of employees. (1) In 
addition to individuals who are em-
ployees under paragraph (b) or (c) of 
this section, other individuals are em-
ployees if they perform services for re-
muneration under certain prescribed 
circumstances in the following occupa-
tional groups: 
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(i) As an agent-driver or commission- 
driver engaged in distributing meat 
products, vegetable products, fruit 
products, bakery products, beverages 
(other than milk), or laundry or dry- 
cleaning services for his principal; 

(ii) As a full-time life insurance 
salesman; 

(iii) As a home worker performing 
work, according to specifications fur-
nished by the person for whom the 
services are performed, on materials or 
goods furnished by such person which 
are required to be returned to such per-
son or a person designated by him; or 

(iv) As a traveling or city salesman, 
other than as an agent-driver or com-
mission-driver, engaged upon a full- 
time basis in the solicitation on behalf 
of, and the transmission to, his prin-
cipal (except for side-line sales activi-
ties on behalf of some other person) of 
orders from wholesalers, retailers, con-
tractors, or operators of hotels, res-
taurants, or other similar establish-
ments for merchandise for resale or 
supplies for use in their business oper-
ations. 

(2) In order for an individual to be an 
employee under this paragraph, the in-
dividual must perform services in an 
occupation falling within one of the 
enumerated groups. If the individual 
does not perform services in one of the 
designated occupational groups, he is 
not an employee under this paragraph. 
An individual who is not an employee 
under this paragraph may nevertheless 
be an employee under paragraph (b) or 
(c) of this section. The language used 
to designate the respective occupa-
tional groups relates to fields of en-
deavor in which particular designa-
tions are not necessarily in universal 
use with respect to the same service. 
The designations are addressed to the 
actual services without regard to any 
technical or colloquial labels which 
may be attached to such services. 
Thus, a determination whether services 
fall within one of the designated occu-
pational groups depends upon the facts 
of the particular situation. 

(3) The factual situations set forth 
below are illustrative of some of the in-
dividuals falling within each of the 
above enumerated occupational groups. 
The illustrative factual situations are 
as follows: 

(i) Agent-driver or commission-driver. 
This occupational group includes 
agent-drivers or commission-drivers 
who are engaged in distributing meat 
or meat products, vegetables or vege-
table products, fruit or fruit products, 
bakery products, beverages (other than 
milk), or laundry or dry-cleaning serv-
ices for their principals. An agent-driv-
er or commission-driver includes an in-
dividual who operates his own truck or 
the truck of the person for whom he 
performs services, serves customers 
designated by such person as well as 
those solicited on his own, and whose 
compensation is a commission on his 
sales or the difference between the 
price he charges his customers and the 
price he pays to such person for the 
product or service. 

(ii) Full-time life insurance salesman. 
An individual whose entire or principal 
business activity is devoted to the so-
licitation of life insurance or annuity 
contracts, or both, primarily for one 
life insurance company is a full-time 
life insurance salesman. Such a sales-
man ordinarily uses the office space 
provided by the company or its general 
agent, and stenographic assistance, 
telephone facilities, forms, rate books, 
and advertising materials are usually 
made available to him without cost. An 
individual who is engaged in the gen-
eral insurance business under a con-
tract or contracts of service which do 
not contemplate that the individual’s 
principal business activity will be the 
solicitation of life insurance or annuity 
contracts, or both, for one company, or 
any individual who devotes only part 
time to the solicitation of life insur-
ance contracts, including annuity con-
tracts, and is principally engaged in 
other endeavors, is not a full-time life 
insurance salesman. 

(iii) Home workers. This occupational 
group includes a worker who performs 
services off the premises of the person 
for whom the services are performed, 
according to specifications furnished 
by such person, on materials or goods 
furnished by such person which are re-
quired to be returned to such person or 
a person designated by him. For provi-
sions relating to the determination of 
wages in the case of a home worker to 
whom this subdivision is applicable, 
see § 31.3121(a)(10)–1. 
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(iv) Traveling or city salesman. (a) This 
occupational group includes a city or 
traveling salesman who is engaged 
upon a full-time basis in the solicita-
tion on behalf of, and the transmission 
to, his principal (except for side-line 
sales activities on behalf of some other 
person or persons) of orders from 
wholesalers, retailers, contractors, or 
operators of hotels, restaurants, or 
other similar establishments for mer-
chandise for resale or supplies for use 
in their business operations. An agent- 
driver or commission-driver is not 
within this occupational group. City or 
traveling salesmen who sell to retailers 
or to the others specified, operate off 
the premises of their principals, and 
are generally compensated on a com-
mission basis, are within this occupa-
tional group. Such salesmen are gen-
erally not controlled as to the details 
of their services or the means by which 
they cover their territories, but in the 
ordinary case they are expected to call 
on regular customers with a fair degree 
of regularity. 

(b) In order for a city or traveling 
salesman to be included within this oc-
cupational group, his entire or prin-
cipal business activity must be devoted 
to the solicitation of orders for one 
principal. Thus, the multiple-line 
salesman generally is not within this 
occupational group. However, if the 
salesman solicits orders primarily for 
one principal, he is not excluded from 
this occupational group solely because 
of side-line sales activities on behalf of 
one or more other persons. In such a 
case, the salesman is within this occu-
pational group only with respect to the 
services performed for the person for 
whom he primarily solicits orders and 
not with respect to the services per-
formed for such other persons. The fol-
lowing examples illustrate the applica-
tion of the foregoing provisions: 

Example 1. Salesman A’s principal business 
activity is the solicitation of orders from re-
tail pharmacies on behalf of the X Wholesale 
Drug Company. A also occasionally solicits 
orders for drugs on behalf of the Y and Z 
Companies. A is within this occupational 
group with respect to his services for the X 
Company but not with respect to his services 
for either the Y Company or the Z Company. 

Example 2. Salesman B’s principal business 
activity is the solicitation of orders from re-
tail hardware stores on behalf of the R Tool 

Company and the S Cooking Utensil Com-
pany. B regularly solicits orders on behalf of 
both companies. B is not within this occupa-
tional group with respect to the services per-
formed for either the R Company or the S 
Company. 

Example 3. Salesman C’s principal business 
activity is the house-to-house solicitation of 
orders on behalf of the T Brush Company. C 
occasionally solicits such orders from retail 
stores and restaurants. C is not within this 
occupational group. 

(4)(i) The fact that an individual falls 
within one of the enumerated occupa-
tional groups, however, does not make 
such individual an employee under this 
paragraph unless (a) the contract of 
service contemplates that substan-
tially all the services to which the con-
tract relates in the particular des-
ignated occupation are to be performed 
personally by such individual, (b) such 
individual has no substantial invest-
ment in the facilities used in connec-
tion with the performance of such serv-
ices (other than in facilities for trans-
portation) and (c) such services are 
part of a continuing relationship with 
the person for whom the services are 
performed and are not in the nature of 
a single transaction. 

(ii) The term ‘‘contract of service’’, 
as used in this paragraph, means an ar-
rangement, formal or informal, under 
which the particular services are per-
formed. The requirement that the con-
tract of service shall contemplate that 
substantially all the services to which 
the contract relates in the particular 
designated occupation are to be per-
formed personally by the individual 
means that it is not contemplated that 
any material part of the services to 
which the contract relates in such oc-
cupation will be delegated to any other 
person by the individual who under-
takes under the contract to perform 
such services. 

(iii) The facilities to which reference 
is made in this paragraph include 
equipment and premises available for 
the work or enterprise as distinguished 
from education, training, and experi-
ence, but do not include such tools, in-
struments, equipment, or clothing, as 
are commonly or frequently provided 
by employees. An investment in an 
automobile by an individual which is 
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used primarily for his own transpor-
tation in connection with the perform-
ance of services for another person has 
no significance under this paragraph, 
since such investment is comparable to 
outlays for transportation by an indi-
vidual performing similar services who 
does not own an automobile. Moreover, 
the investment in facilities for the 
transportation of the goods or com-
modities to which the services relate is 
to be excluded in determining the in-
vestment in a particular case. If an in-
dividual has a substantial investment 
in facilities of the requisite character, 
he is not an employee within the mean-
ing of this paragraph, since a substan-
tial investment of the requisite char-
acter standing alone is sufficient to ex-
clude the individual from the employee 
concept under this paragraph. 

(iv) If the services are not performed 
as part of a continuing relationship 
with the person for whom the services 
are performed, but are in the nature of 
a single transaction, the individual 
performing such services is not an em-
ployee of such person within the mean-
ing of this paragraph. The fact that the 
services are not performed on consecu-
tive workdays does not indicate that 
the services are not performed as part 
of a continuing relationship. 

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as 
amended by T.D. 6744, 29 FR 8314, July 2, 1964; 
T.D. 7691, 45 24129, Apr. 9, 1980] 

§ 31.3121(d)–2 Who are employers. 
(a) Every person is an employer if he 

employs one or more employees. Nei-
ther the number of employees em-
ployed nor the period during which any 
such employee is employed is material 
for the purpose of determining whether 
the person for whom the services are 
performed is an employer. 

(b) An employer may be an indi-
vidual, a corporation, a partnership, a 
trust, an estate, a joint-stock com-
pany, an association, or a syndicate, 
group, pool, joint venture, or other un-
incorporated organization, group, or 
entity. A trust or estate, rather than 
the fiduciary acting for on behalf of the 
trust or estate, is generally the em-
ployer. 

(c) Although a person may be an em-
ployer under this section, services per-
formed in his employ may be of such a 

nature, or performed under such cir-
cumstances, as not to constitute em-
ployment (see § 31.3121(b)–3). 

§ 31.3121(e)–1 State, United States, and 
citizen. 

(a) When used in the regulations in 
this subpart, the term ‘‘State’’ includes 
the District of Columbia, the Common-
wealth of Puerto Rico, the Virgin Is-
lands, the Territories of Alaska and 
Hawaii before their admission as 
States, and (when used with respect to 
services performed after 1960) Guam 
and American Samoa. 

(b) When used in the regulations in 
this subpart, the term ‘‘United 
States’’, when used in a geographical 
sense, means the several states (includ-
ing the Territories of Alaska and Ha-
waii before their admission as States), 
the District of Columbia, the Common-
wealth of Puerto Rico, and the Virgin 
Islands. When used in the regulations 
in this subpart with respect to services 
performed after 1960, the term ‘‘United 
States’’ also includes Guam and Amer-
ican Samoa when the term is used in a 
geographical sense. The term ‘‘citizen 
of the United States’’ includes a citizen 
of the Commonwealth of Puerto Rico 
or the Virgin Islands, and, effective 
January 1, 1961, a citizen of Guam or 
American Samoa. 

[T.D. 6744, 29 FR 8314, July 2, 1964] 

§ 31.3121(f)–1 American vessel and air-
craft. 

(a) The term ‘‘American vessel’’ 
means any vessel which is documented 
(that is, registered, enrolled, or li-
censed) or numbered in conformity 
with the laws of the United States. It 
also includes any vessel which is nei-
ther documented nor numbered under 
the laws of the United States, nor doc-
umented under the laws of any foreign 
country, if the crew of such vessel is 
employed solely by one or more citi-
zens or residents of the United States 
or corporations organized under the 
laws of the United States or of any 
State. (For provisions relating to the 
terms ‘‘State’’ and ‘‘citizen’’, see 
§ 31.3121 (e)–1.) 

(b) The term ‘‘American aircraft’’ 
means any aircraft registered under 
the laws of the United States. 

VerDate Mar<15>2010 11:45 May 17, 2010 Jkt 220098 PO 00000 Frm 00086 Fmt 8010 Sfmt 8010 Y:\SGML\220098.XXX 220098w
w

oo
ds

2 
on

 D
S

K
1D

X
X

6B
1P

R
O

D
 w

ith
 C

F
R


		Superintendent of Documents
	2014-08-28T13:52:37-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




